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Court of Appeals of the District of Columbia. 


No. 3232. 

Mrs. M. D. White, Appellant, 
vs. 

Mary P. Hickman et al. 


a Supreme Court of the District of Columbia. 

No. 61705. At Law. 

Mary P. Hickman, Sallie P. Jenkins, Annie H. Perrie and 

J. Porter Perrie, Plaintiffs, 

vs. 

Mrs. M. D. White, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 

1 Certificate of Municipal Court on Appeal. 

Filed September 28, 1918. J. R. Young, Clerk. 

In the Municipal Court of the District of Columbia. 

No. 61705. 

Mary P. Hickman, Sallie P. Jenkins, Annie H. Perrie and 

J. Porter Perrie, Plaintiffs, 


Mrs. M. D. White, Defendant. 
Proceedings . 

Date 

1918. Plaintiffs’ attorney—G. C. Gertman. 
Defendant’s “ J. I. Peyser. 


1—3232a 
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Sept. 9. Sworn complaint filed. Summons and copy issued return¬ 
able Sept. 20—10 a. m. 

“ “ Summons returned “summoned as within directed”. 

“ 20. Trial—witnesses sworn. 

“ “ Judgment for defendant for costs. 

“ “ Appeal, notice of, filed. Set for Sept. 25—10 a. m. 

“ 26. Appeal, undertaking on with Fidelity & Deposit Co. 

Surety, approved and filed. 

“ 27. Appeal, record on and papers filed with the Clerk of Su¬ 

preme Court, D. C., and notice sent to plaintiffs’ 
attorney. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said* cause. 

Witness the Honorable Judges of said Court this 27th day of Sep¬ 
tember A. D. 1918. 

BLANCHE NEFF, 

Clerk. 

Costs paid by Plaintiff—$3.85. 

2 (Endorsement:) The Clerk will please docket this appeal, 

enter my appearance, and issue Summons to Appellee. George 
C. Gertman, Att’y for Appellant. 


Affidavit of Merit Under Rule 19. 

Filed October 4, 1918. 

In the Supreme Court of the District of Columbia. 

******* 

City of Washington, 

District of Columbia, ss: 

I, Mary P. Hickman, one of the plaintiffs in the above entitled 
cause, being first duly sworn according to law state that I make this 
affidavit in my own behalf and in behalf of the other plaintiffs at 
their request. 

On August 1, 1918, by Deed bearing that date and recorded 
August 3, 1918, among the land records of said District in Liber 
4093 at folio 213 et seq., Sallie P. Jenkins, Annie H. Perrie, J. Porter 
Perrie and myself (being sisters) purchased Lot 41 in Wilson’s sub¬ 
division of Lots in Square 869, being premises No. 643 East Capitol 
street, in said District, for occupation by themselves and their de¬ 
pendents and since its purchase they have not accepted rent from the 
defendant. 

At that time and the present time the defendant Mrs. M. D. White 
was the occupant and tenant; her tenancy having been established 
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under a written agreement with John F. Donohoe & Sons^ Incorpor¬ 
ated, dated November 28, 1917, and commenced December 4, 

3 1917, and by its terms terminated or expired on September 4, 
1918; said agreement having been assigned to plaintiffs by 

said Corporation as the agent of their grantor and plaintiff's have the 
possession thereof. 

By the terms of the said Lease (the original of which will be exhib¬ 
ited to the Court at the hearing hereof) the defendant agreed to 
surrender the posvsession of said property on September 4, 1918, and 
in default thereof she waived all notice to quit the said premises. 

Notwithstanding the waiver of notice to quit contained in the said 
agreement and the fact that under the Code of said District no notice 
to the defendant was required, nevertheless plaintiffs on August 3, 
1918, personally served upon the defendant the following notice: 

“Washington, D. C., August 3, 1918. 

Mrs. M. D. White: 

We are now the owners of premises No. 643 East Capitol street, 
in the District of Columbia, and the landlord and tenant agreement 
on the premises made by you with John F. Donohoe & Sons, Incor¬ 
porated, dated November 28, 1917, under which agreement you now 
hold the said property as a monthly tenant, has been assigned to us, 
this it to notify you to vacate and surrender the possession of the 
said property to us at the expiration of your next month’s tenancy, 
to wit, the fourth day of September, 1918, as we purchased the said 
property for our own use and occupancy and the same is necessarily 
required for our own use and occupancy. 

1 MARY P. HICKMAN, 
SALLIE P. JENKINS, 
ANNIE PI. PERRIE, 

J. PORTER PERRIE.” 

That on September 4th, 1918, the defendant did not vacate and 
surrender the possession of said property to plaintiffs but tendered 
the monthly rent of $60.00. Said agreement having provided for 
monthly rent of $60.00 during its duration but contains no privilege 
of renewal. 

The defendant’s family consists of three people, namely, herself, 
her husband and son. Since the aforesaid notice was served 

4 upon her to vacate the said property she has advertised for 
roomers. 

Plaintiffs Marv P. Hickman and Sallie P. Jenkins are employed 
by the United States ; the former in Ordnance Bureau, this City, and 
the latter in War Risk Insurance Bureau of this City. They with 
Annie Hickman, daughter of said Mary P. Hickman, and also em¬ 
ployed by the United States in the War Risk Insurance Bureau, live 
in one room in premises 208 Maryland Avenue, Northeast; FVank 
Jenkins, son of said Sallie P. Jenkins, is also employed by the United 
States in the Treasurv Department and the property was purchased 
with the intention of having him live with plaintiffs which he agreed 
to do. Another child. Julia Jenkins, has obtained a position in the 
War Risk Insurance Bureau but being unable to obtain accommo- 
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dations she has been unable to accept the position until possession 
of the purchased property can be obtained. 

The plaintiffs Hickman and Jenkins are widows; their sisters 
Annie H. Perrie and J. Porter Perrie are unmarried. 

The said Annie H. Perrie is the housekeeper for the family and 
she, with her father Frank Perrie 89 years of age, her sister J. Por¬ 
ter Perrie and said Julia Jenkins are occupying three small rooms 
in a house at Flemingsburg, Kentucky, they and the other members 
of the family having broken up their home and shipped their furni¬ 
ture and household effects to Washington, D. C. after the purchase 
of said property by plaintiffs, preparatory to occupying the said 
propertY as their home. In other words, plaintiffs’ family 
5 consists of eight people, namely, plaintiffs, their father, Annie 
Hickman, Frank Jenkins and Julia Jenkins and they neces¬ 
sarily require the possession of the said property for their own 


occupancy. e . 

The owner of the property in which said Sallie P. Jenkins, affiant 
and her daughter now live and have lived since September 4, 1918, 
has notified the tenant thereof that the house is for sale and that as 
soon as he sells it the tenant and the roomers will have to move. 

Plaintiffs’ furniture and household effects are in storage here in 
Washington, they having arrived since the suit for possession of the 
property was instituted and plaintiffs are subjected to the payment 
of heavy charges for the storage thereof until possession can he had 
of their propertv. 

Plaintiffs are bona fide purchasers of said property and purchased 
the same for their own occupancy and the occupancy of their im¬ 
mediate relations named above arid they necessarily require its pos¬ 
session for that purpose. 

MARY P. HICKMAN. 


Subscribed and 
1918. 


[SEAL.l 


sworn to before me this 3d day of October, A. D. 

MAUDE A. FREEMAN, 

Notary Public, D. C. 


Marshals Return. 


Served a copy of the within affidavit of merit on Mrs. M. D. White 
personally October 4, 1918. 

F MAURICE SPLAIN, O’M., 

U. S. Marshal. 
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Affidavit of Defense. 

Filed October 11, 1918. 

****** 


District of Columbia, ss: 

Mrs. M. D. White, being first duly sworn, deposes and says that 
she is the defendant named in the above entitled cause, and that she 
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has a just and meritorious defense to the cause of action as stated in 
the affidavit filed by the plaintiff. 

Affiant neither admits nor denies that on August 1, 1918, by deed 
hearing that date, the said Mary P. Hickman, Sallie P. Jenkins, 
Annie II. Perrie and J. Porter Perrie became the owners of the 
property occupied by defendant herein and known as #643 East 
Capitol Street, in the City of Washington, District of Columbia, (the 
property occupied by defendant herein) but calls for strict proof 
thereof. 

Affiant admits that, she is the occupant and tenant of said prem¬ 
ises under a written agreement with John F ; Donohoe & Sons, Incor¬ 
porated, dated November 28, 1917, for a term beginning December 
4, 1917, and ending September 4, 1918; and affiant avers that prior 
to the date of the termination of the said lease a joint Resolution of 
Congress was approved on, to wit, May 31, 1918, and commonly 
known as the Saulsburv Resolution, which provided among other 
things that all tenancies for a period of one month or longer be con¬ 
tinued during the period of the present War; and, by reason of such 
Act of Congress, affiant avers that she is entitled to the pos- 

7 session of said premises despite the fact that such written 
agreement of lease has terminated according to its terms. 

Affiant admits the service upon her of a thirty days' notice to 
quit the said premises, and alleges that nevertheless she has tendered 
rent regularly, which has been refused. 

This affiant neither admits nor denies that said Marv P. ITickman 
and Sallie P. Jenkins are employed by the United States Govern¬ 
ment, and calls for strict proof thereof; but alleges the fact to he, as 
shown on the testimony in the trial of said cause in the Municipal 
Court, that said Mary P. Hickman and Sallie P. Jenkins are now 
well housed and have been, within the City of Washington, for a 
period of six months heretofore, and that they do not necessarily 
require the premises in question, within the meaning of the law, for 
themselves or their dependents; and this affiant alleges the fact to 
be that the said Annie H. Perrie and J. Porter Perrie are not now 
residents of the District of Columbia and are not employees of the 
United States Government, and avers that it is not necessary for said 
parties to come to the District of Columbia, as indicated by the 
Court. 

Affiant denies, on information and belief, that the owner of the 
property in which said Sallie P. Jenkins, et al., are now living has 
notified them that they must leave, and avers the fact to be that they 
can not legally be evicted by the landlord, and that the house in 
which they live has not been sold, and that there is no legal necessity 
for them to vacate the premises which they now occupy. 

8 Affiant further alleges that it is immaterial that the furni¬ 
ture and household effects of the plaintiff are now in storage 

and that heavy charges therefor are accruing; and affiant denies that 
the plaintiffs are bona fide purchasers of said property within the 
meaning of the Saulsbury Resolution, so as to entitle them to pos¬ 
session thereof, by reason of the fact that the said plaintiflfe who are 
in the City of Washington are well housed, and that it is not neces- 
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sary for the remaining plaintiffs’ who are not now residents of the 
District of Columbia, to come to the District. 

Affiant alleges that she is now conducting a rooming and hoarding 
house, and is caring for eleven persons who are in the employ of the 
United States Government, and that she conducts said rooming 
house in an endeavor to relieve the congested housing conditions 
now prevalent, and that it would be an undue hardship to evict her 
in view of all the circumstances involved. 

And affiant avers that all the questions relating to the necessity 
of plaintiffs requiring said premises for their own occupancy, are 
questions of fact, and therefore requests that she be allowed to plead 
to this cause and that the case be heard before a jury to pass upon 
the issues of fact hereinbefore raised. 

MRS. M. D. WHITE. 

Subscribed and sworn to before me this 10th day of October, 1918. 

GEORGE R. RE PETTI, 

( seal.] Notary Public, D. C. 
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Motion for Judgment Notwithstanding Affidavit. 
Filed October 14, 1918. 


Now come# the plaintiffs, bv their Counsel George C. Gertman, 
and respectfully move the Court to grant judgment in their favor 
upon their affidavit filed herein notwithstanding the defendant’s affi¬ 
davit on the ground that said affidavit of defense does not set up any 
facts sufficient in law to dis-entitle plaintiffs to a reversal of the 
judgment of the Municipal Court. 

GEORGE C. GERTMAN, 

Attorney for Plaintiffs. 

Capt. Julius I. Peyser, Att’y for Deft., 1414 II Street N. W., City. 

Dear Captain: The above motion will be called to the attention 
of Chief Justice McCoy on Wednesday, October 16, 1918, at twelve 
o’clock M. 

GEORGE C. GERTMAN, 

Attorney for Plaintiffs. 
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10 Supreme Court of the District of Columbia. 

Friday, October 18th, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

* H * * * * * 

Come now the parties hereto by their respective attorneys of 
record and plaintiffs motion for judgment is argued and submitted 
to the Court. Upon consideration whereof, it is ordered that said 
motion be, and the same is hereby granted. Wherefore it is consid¬ 
ered that the plaintiffs do have and recover of the defendant herein 
possession of the premises No. 643 East Capitol Street, located in the 
District of Columbia, and further recover of the defendant their 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant bv her attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas is hereby fixed in the 
sum of Nine Hundred Dollars. 


Memorandum. 

October 23, 1918—Supersedeas Bond on Appeal approved and 
filed. 


Assignments of Error. 
Filed November 6, 1918. 


Comes now the defendant, and having perfected her appeal to 
the Court of Appeals of the District of Columbia by filing 
11 of a Supersedeas Bond, approved October 23, 1918, hereby 

. assigns errors by the Supreme Court of the District of Colum¬ 
bia as follows: 

1. In rendering judgment in favor of the plaintiffs for the posses¬ 
sion of the premises involved in this proceeding. 

2. In denying the defendant the right of trial by jury on the 
questions of fact raised by the Affidavit filed on behalf of the plain¬ 
tiffs and the Affidavit of the defendant. 

3. And other errors apparent on the face of the record 

JULIUS I. PEYSER, 

MARK STEARMAN, 
Attorneys for Appellant. 
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Designation of Record. 


Filed November 6, 1918. 


* * * * * 


* 


* 


Comes now the defendant, by her attorneys, and designates the 
following parts of the record to be included in the Transcript oi 
Record to be filed in the Court of Appeals of the District of Columbia: 

1 Memo, of Appearance, Order, Complaint, Summons and Re¬ 
turn, Judgment, Notice of Appeal Undertaking with Fidelity and 
Deposit Company of Maryland, surety, and Certificate of Municipal 
Court, under date of September 28, 1918. 

2. Affidavit of plaintiff under Rule 19, filed October 4, 1918. 

8. Affidavit of Defense, filed October 11, 19J.8. 

12 4. Motion for Judgment and Notice, filed October 14, 1918. 

5. Memo, of Judgment for plaintiff under Rule 19, for 
possession of premises and costs of suit. Appeal noted and Super¬ 
sedeas Bond fixed at Nine Hundred ($900) Dollars, under date of 


October 18, 1918. 

6. Memorandum of Supersedeas Bond, Nine Hundred ($900) 
Dollars, with Republic Casualty Company, surety, approved, under 
date of October 23, 1918. 


7. Assignment of Errors. 

8. This Designation of Record. 


JULIUS I. PEYSER, 
MARK STEARMAN, 
Attorneys for Appellant. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District, 
hereby certify the foregoing pages numbered from 1 to 12, both in¬ 
clusive, to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 61705 at Law, wherein Marv P. Hick¬ 
man et al. are Plaintiffs, and Mrs. M. D. White is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd dav of December, 1918. 

.[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3232. Mrs. M. D. White, Appellant, vs. Mary P. Hickman et al. 
Court of Appeals District of Columbia. Filed Dec. 6, 1918. Henry 
W. Hodges, Clerk. 
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IN THE 

gtmtrt ofApppals, liatrirt of (Columbia 

January Term, 1919 

No. 3232 

Mrs. M. D. White, Appellant 

vs. 

Mary P. Hickman, Sallie P. Jenkins, Annie H. 

Perrie, and J. Porter Perrie 

BRIEF FOR APPELLANT 

STATEMENT OF FACTS 

This was a Saulsbury Resolution case in the Municipal 
Court. The defendant, here the appellant, rented the 
premises in dispute from a corporation known as R. F. 
Donohoe & Company, Incorporated. A lease properly 
executed under seal granted to the defendant a term of 
years which had expired by its own limitation before the 
plaintiffs, who in the interval claimed to have purchased 
the property from a party other than the corporation above 
mentioned, sued for possession. The tenant for defense 
relied upon the provisions of the Saulsbury Resolution. 
The plaintiffs, appellees here, to overcome this defense, 
sought to bring themselves under one of the exceptions 
to the Saulsbury Resolution, to show themselves entitled 
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to maintain their action under it in that they alleged (a) 
that they were assignees of the lease from R. F. Donohoe 
& Company, Incorporated; (b) they had bona fide pur¬ 
chased the property from the undisclosed principal of R. 
F. Donohoe & Company, Incorporated; (c) had purchased 
it bona fide for their own occupation and (d) that they 
were employees of the Government and that possession 
was necessary to house them and their family or depen¬ 
dents. 

The defendant relied upon the defense of the Saulsbury 
Resolution and put the plaintiffs upon their proof. After 
a trial, during which an opportunity was offered for the 
inspection and proof of documents and cross-examination 
of the plaintiffs’ witnesses, the Court, sitting as a Judge 
of fact as well as of law, decided in effect that the plain¬ 
tiffs had not sustained the burden of proof imposed upon 
them by the Resolution, nor established by evidence that 
they came within the excepted class in said Resolution 
provided, and judgment was accordingly rendered for 
the tenant. 

Desiring apparently a trial de novo in the D. C. Supreme 
Court before a judge and jury, the plaintiffs took what 
is known as an appeal. 

Assuming as they did that the case was an ordinary 
landlord and tenant case the plaintiffs filed an affidavit 
under Rule 19 of the D. C. Supreme Court Rules, in which 
they allege a purchase and deed from some unnamed 
person but omit to state that the grantor in said deed was 
the owner of the reversion of said premises or had any 
right to convey. The affidavit does allege that the R. F. 
Donohoe & Company, Incorporated, was only an agent 
and that their alleged but unnamed grantor was its un¬ 
disclosed principal. The affidavit further alleges an as¬ 
signment to them by the said corporation of this lease 




which they offered to exhibit to the Court. The affidavit 
then proceeds to state in detail many facts concerning the 
family and other intimate details peculiarly within the 
exclusive knowledge of the plaintiffs tending to establish 
the purpose for which they purchased the property and 
its necessity as a place of occupation. 

3* Upon this affidavit, and without either trial before judge 

or jury, the learned justice below reversed the judgment 
of the Municipal Court and gave judgment for the plain¬ 
tiffs. Counsel is informed that this action was taken 
for the reason that the defendant had, in the judgment of 
the Court below, failed to comply with the provisions of 
D. C. Supreme Court Rule 19 in that she did not 

“file an affidavit of defense denying the right of the 
plaintiff to the possession of the property in question 
and specifically asserting in precise and definite terms 
the grounds of his defense.” 

ASSIGNMENTS OR ERROR 

The errors assigned in the Court below were that the 
Supreme Court of the District of Columbia erred as 
follows: 

1. In rendering judgment in favor of the plaintiffs 
for the possession of the premises involved in this pro¬ 
ceeding. 

2. In denying the defendant the right of trial by jury 
on the questions of fact raised by the Affidavit filed on 
behalf of the plaintiffs and the Affidavit of the defendant. 

3. And other errors apparent on the face of the record. 

ARGUMENT OF THE LAW 

Section 23 D. C. Code and D. C. Supreme Court Rule 
19 were both promulgated before the enactment of the 
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Saulsbury Resolution. The Code Section was designed 
to prevent the trial in the Municipal Court of an) ques¬ 
tion of title to real estate. It, of course, took into no 
account therefore a possible case where the right to pos¬ 
session on the part of a tenant might depend upon his 
ability successfully to defend against his landlord on the 
ground of want of title in the latter. This was because of 
the well-known rule of the common law which estops 
a tenant from denying his landlord’s title. At common 
law let the plaintiff establish, by the production of proof 
of the letting, the existence of the relation of landlord 
and tenant, and then, independently of any title in the 
landlord, a prima facie case is made which will entitle him 
to take advantage of the expiration of the term, or breach 
of condition, or other fact terminating the tenant’s right 
to continue in possession. The Code Section does permit 
the tenant to deny the landlord’s title only in the case 
where he can make oath that title is in himself or, what 
amounts to the same thing, in another under whom he 
claims. It is always immaterial either at common law or 
under the Code Section whether the landlord is the owner 
of the propetry or not, whether he ever purchased it from 
the real owner or not much less his motive in doing so 
and the bona fides of the transaction. If the tenant can¬ 
not swear that the title is in himself it is immaterial if 
his landlord has no title. The landlord need not assert 
a title because the tenant may not deny it. The landlord’s 
title can never be in issue. If such an issue is sought or 
raised by the tenant by the assumption of the burden of 
proof that he is the real owner or claims under him then 
the Municipal Court loses jurisdiction. There can be no 
judgment and no appeal and Rule 19 has no application. 
Action is brought in the upper court and no affidavit is 
required or permitted. An issue has been raised which 


must be tried by a jury and this for the very reason that 
if title is in dispute the law requires the plaintiff to re¬ 
cover on the strength of his own title and not on the 
weakness of the title of one in possession. 

The Saulsbury Resolution has had the effect of injecting 
into the proceedings in the Municipal Court in possessory 
actions a new element never present or foreseen either by 
Section 23 or Rule 19. 

The title of the landlord, be he so under a lease or as 
assignee of the reversion, may now be put in issue, both 
as to the existence of the fact and of the qualifications 
of the fact recited in the Resolution. The burden of proof 
of ownership and the bona fides thereof and even the 
motive of the acquisition is put by the Resolution upon 
the plaintiff, who, says the Resolution, 

“Shall take the premises subject to the rights of all 
tenants in possession under the provisions of this 
Reolution.” 

And this right is the right that his landlord as landlord 
shall not dispossess him merely because of the termination 
of the lease. 

It is the tenant who is always the defendant in this 
class of case. Apart from the Resolution, the tenant 
can by the very nature of the case have no defense except 
one resting upon facts within his own knowledge, actual 
or constructive. He can therefore in an ordinary land¬ 
lord and tenant proceeding very readily state in precise 
and distinct terms, as provided by D. C. Rule 19, the 
grounds of his defense, and may well be required to swear 
to their truth as a condition to putting the landlord to 
the delay incident to a jury trial. 


But how can a conscientious defendant deny under sol¬ 
emn sanction of the oath the truth of the variety of inti¬ 
mate personal facts and motives, all peculiarly within the 
knowledge of third persons with whom the defendant has 
never had any dealings. They may be true, they may not 
be. Upon whom does the Resolution put the burden? Is 
is not clearly upon the party claiming the right to over¬ 
come the statutory defense by showing that he comes 
within the class excepted by the statute, and what is this 
burden? Is it a burden of assertion or is it a burden of 
proof? 

The U. S. Supreme Court clearly recognizes that the rea¬ 
sonableness of requiring the defendant to make an affidavit 
of defense hinges upon his relation to the facts out of 
which the right asserted against him arises. Fidelity and 
Deposit Co. v. Smoot, 187 U. S. At page 320 the Court 
says: 


“It certainly does not seem unreasonable to charge 
one who has become responsible for the performance 
of an act by another with knowledge of that act or 
with means of ascertaining it so as to state a defense 
within the liberal interpretation of the Rule declared 
by the Court of Appeals.” 

Rules like the 73d and the 19th, while admittedly valid, 
constitutional and even beneficent, when applied to the 
subject matter contemplated at the time of their adoption 
and within their legitimate scope, are subject to the criti¬ 
cisms made by this Court itself; that ex parte affidavits 
are “a kind of testimony the law abhors and never resorts 
to except in case of necessity,” Fries v. Fries, 1 McArtli 
294; that it lacks the essential element and crucial test of 
cross-examination, and presents more frequently the in¬ 
genious manipulation of counsel than the candid testimony 
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of witnesses, Hart v. Hines, 10 App. D. C., 373; Standard 
Oil Co. v. Oeser, 11 App. D. C., 85; that it is inconsistent 
with the common law principle governing the burden of 
proof—Yturbide v. Club, 11 App. D. C., 201; Faul v. 
Hulick, 18 App. D. C., 22. 

The two Rules, the 73d and the 19th, the validity of 
which is unquestioned, were intended to apply to classes 
of cases in which the parties litigating were either in 
privity of contract or the facts and transactions out of 
which the dispute arises are as well known or as well 
within the means of knowledge of one party as of the 
other. If the facts alleged by the plaintiff are known to 
and known to be true by the defendant, the latter can 
have no legitimate interest in requiring the plaintiff to 
prove them in open court, except to vex, harass and delay 
him. 

But how if the allegations upon which the plaintiff re¬ 
lies are res inter alios acta, is the defendant to be com¬ 
pelled to commit perjury in denying, wholly without 
knowledge of their truth or falsity, facts, circumstances 
and conditions, even the motives of the third parties in 
transactions in which he has no concern, under penalty 
that in default of such hardihood the plaintiff shall be 
relieved of the burden of proving facts upon the existence 
of which alone his cause of action is by the statute made 
to depend and the existence of which alone can deprive 
the defendant of his statutory defense. 

Without having examined the law generally in the 
United States upon this point, counsel nevertheless has 
no hesitation in asserting that no case will be found in any 
jurisdiction where the defendant is required to deny under 
oath the allegations of the plaintiff as to the latter’s trans¬ 
actions with third persons. 







The demand which affidavit of defense law makes upon 
parties sued, to set forth within a comparatively short 
space of time and with a considerable degree of precision 
and minuteness of detail a complete defense to a cause of 
action must necessarily proceed upon a supposition that 
the party is speaking of his own affairs. 

Endlich, Affidavits of Defense—Section 317. 

In this very case the plaintiffs say the appellant is tenant 
of a certain corporation. They say they have secured a 
deed from some unnamed person. They give the liber and 
folio of the record where the copy can be seen. So far 
these facts are at least within the means of knowledge 
of the defendant. The defendant could, through his at¬ 
torney, or through a title company, have the records 
searched to discover whether the grantor named in the 
deed referred to was a real person himself having title to 
the property. Title companies perform this service for 
forty dollars. But the plaintiffs aver that their transac¬ 
tion in purchasing the property was in good faith. How 
can the defendant possibly know whether it was or not 
until the amount of the purchase price and a variety of 
other details are brought out by cross-examination of the 
plaintiff and by putting the vendor and other parties to 
the transaction under subpoena. The plaintiffs here say 
that R. F. Donohoe & Company, Incorporated, defendant’s 
lessor, is not the owner and is not the landlord. They 
say that it is the agent of some hitherto unknown person 
who is the plaintiff’s grantor. How can the defendant 
either admit or deny this? How can the defendant know 
or indeed find out if such be or if not the fact except by 
interrogating these individuals? Is he, in order to make 
an affidavit of defense, bound to question these third 
parties and accept their unsworn statements? 
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While the case at bar has been treated as a landlord and 
tenant proceeding that is exactly what it is not. It is an 
action to recover possession of a tenement upon the 
strength of a title of a precise and limited character de¬ 
fined by a statute. The real underlying analogy is between 
this proceeding and an action of ejectment or replevin. 
It is not the weakness of the defendant’s title that comes 
here into play. Apart from the Saulsbury Resolution this 
defendant has no ground of defense that can be stated 

in precise and distinct terms.” Her defense is an Act 
of Congress. She is not obliged to plead it or at least 
is not obliged to swear to it. The Resolution operates 
by interposing its authority between the tenant and the 
plaintiff and says in effect: “Before you shall take ad¬ 
vantage of the fact that this tenant has no defense to your 
claim for possession you must establish yourself as an 
exception to the general rule by showing a bona fide pur¬ 
chase for a specific purpose, you must prove your statutory 
title to possession.” 

Suppose in an action of ejectment, where the plaintiff 
must rely upon the strength of his own title, or in replevin, 
the defendant should be required to deny under oath the 
plaintiff’s assertion that he is entitled to possession. The 
same considerations which govern this class of cases must 
govern in the case at bar. 

The plaintiffs here have little if any cause to complain. 
Property owners generally in this District have had to sub¬ 
mit to an arbitrary and financially injurious interference 
with their long vested property interests. The plaintiffs 
are newcomers who purchased this property, as they al¬ 
lege, after the passage of the Saulsbury Resolution and 
with full knowledge of its provisions. They had their day 
in Court and failed to substantiate their assertions. The 
law gave them the benefit of an appeal to a jury in the 
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Supreme Court. If this proceeding involved any delay 
they were still better off than their fellow property owners, 
who were denied any remedy at all. 

It is a surprising result that after failing to prove their # 
case in the Municipal Court they should win it without 
trying it in the Supreme Court, because the tenant was un¬ 
willing to charge under oath that the plaintiffs were com¬ 
mitting perjury as to a series of facts and circumstances 
relating to transactions with third parties of which the 
defendant had not and in the very nature of things could 
not have had any personal knowledge. 

Respectfully submitted, 

Charles F. Carusi, 

Counsel for Appellant. 
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OF THE DISTRICT OF 8^S^i^i^f j:a G ‘j LUU:BCA 

January Term, 1919. 

MAR 1 51919 



MRS. M. D. WHITE, APPELLANT 


vs. 

MARY P. HICKMAN, SALLIE P. JENKINS, ANNIE 
H. PERRIE, AND J. PORTER PERRIE, AP¬ 
PELLEES. 


BRIEF FOR APPELLEES. 


This is an appeal, in a landlord and tenant case, 
from a judgment against the appellant for possession 
under Law Rule 19, the first section of which is as fol¬ 
lows: 

11 Summary Judgment on Affidavit .—Within ten 
days after the docketing of an appeal from a 
judgment of the municipal court in a landlord 
and tenant proceeding and the service of the 
summons upon the appellee or the entering 
of his appearance in the cause, the plaintiff or 
his agent may file an affidavit setting cut the 
grounds upon which he claims possession of the 
premises described in the complaint. A copy 
of such affidavit shall be served upon the de¬ 
fendant or his attorney of record and the plain¬ 
tiff shall be entitled to a judgment against the 
defendant for possession of the property de¬ 
scribed in the complaint and costs unless the 
defendant shall within ten days after service 
of copy of said affidavit file an affidavit of de- 
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fense denying the right of the plaintiff to the 
possession of the property in question and 
specifically stating in precise and distinct terms 
the grounds of his defense, which must be such 
as would, if true, be sufficient to defeat plaintiff’s 
recovery.” 

This rule is analogous to Law Rule 73, which has been 
repeatedly sustained. 

The purpose of Rule 73, as stated by the Supreme 
Court, is to preserve the court from frivolous defenses 
and to defeat attempts to use formal pleading as means 
to delay the recovery of just demands. 

Fidelity and Deposit Company of Maryland 
vs . Smoot, 187 U. S., 315, 320, 321. 

What was said by the court of Rule 73 is equally 
applicable to Rule 19 and the appellant s present 
contention is fully answered by the case cited. 

The appellant admits that she is a tenant, admits 
the service upon her of the notice to quit and sets 
forth no facts showing any right to retain possession 
of property. She does not claim title or non-existence 
of a tenancy, neither does she claim that she has a 
subsisting lease or that she has paid rent to operate as 
a waiver of the notice to quit and she does not deny 
the appellees’ title. In other words, she does not set 
up, as required by the Rule, any grounds of defense 
which, if true, would be sufficient to defeat the appellees’ 
action. 

It is respectfully submitted that judgment appealed 
from should be affirmed. 

GEORGE C. GERTMAN, 

Attorney for Appellees. 
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